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Docket No. 04-00381

i3
at

Dear Chairman Miller:’

Enclosed 1s the original and fourteen copies of BellSouth Telecommunications
Inc.’s Response to the Joint Petitioners’ Motion to Bifurcate. The parties have
engaged in discussions In an effort to reach agreement on the procedural issues In
this case. As these discussions continued Into late last week, BellSouth did not file
a response earlier. A copy of this filing was provided previously to the parties on
Friday, March 25, 2005, to provide them with time to review the filing in advance
of the Status Conference.

Copies of the enclosed are being provided to counsel of record.
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BEFORE THE TENNESSEE REGULATORY AUTHORITY
Nashville, Tennessee

In Re- Petition to Establish Generic Docket to Consider Amendments to
Interconnection Agreements Resulting from Changes of Law

Docket No. 04-00381

BELLSOUTH TELECOMMUNICATIONS INC.’S
RESPONSE TO THE JOINT PETITIONERS’
MOTION TO BIFURCATE

BellSouth Telecommunications, Inc. (“BellSouth”) submits this response to the
Motion to Bifurcate (“Motion”) filed by NuVox/NewSouth, KMC Ill, KMC V, and Xspedius
(“Joint Petitioners”) on March 7, 2005 BellSouth objects to “bifurcating” 1ssues based

on whether an i1ssue arose out of the TRO (and was not impacted by USTA Il) as

opposed to the TRRO. BellSouth endorses an alternative form of bifurcation in which

the Authority rules on certain 1ssues that do not require a fact-finding hearing before
accepting pre-filed testimony or moving to factual questions. Because certain
questions are issue determinative (the answers to the questions either eliminate or
tngger subsequent i1ssues), bifurcation of the issues that do not require a fact-finding
hearing and issues that do require such a hearing makes sense and would achieve
efficiency To more fully explain its view of bifurcation, BellSouth includes below an
overview of the status of this docket, its specific concerns with the Joint Petitioners’
Motion, an explanation of how the proceeding should be bifurcated, and a proposed

timeline for procedural and scheduling matters.




BACKGROUND

During a March 8, 2005 status conference, Director Tate expressed a desire to
have issues in this generic change of law proceeding “heard as soon as possible.”
(Mar. 8, 2005, Tr., p 13). The parties explained that discussions concerning the 1ssues
-and a possible procedural schedule were ongoing. Since March 8, 2005, the parties
have had extensive communications concerning the development of an issues list for
this proceeding. While no binding agreement has been reached regarding the final
issues list, the parties have made substantial progress and there appear to be only a
few issues still in dispute. Attached as Exhibit 1 is the current version of the issues list;
those i1ssues that are clearly still in dispute are highlighted.” Because the parties have
not yet reached agreement on the ultimate issues to be addressed, no procedural
schedule has been discussed or agreed upon by the parties.

THE BIFURCATION ISSUE

With respect to bifurcation, BellSouth does not oppose organizing this docket in a
manner that starts with one set of issues and then proceeds to a second set In fact,
BellSouth believes that considerable hearing time in this docket will be saved If the
Authority considers certain 1ssues first, before proceeding to other i1ssues. This
bifurcation, however, should not be based on whether issues are related to the TRO
and USTA Il, or related to the TRRO. Bifurcation along those lines, which is what the
Joint Petitioners appear to be seeking, would be inefficient, would probably require

multiple hearings, and would no doubt extend, not shorten this process.

! Importantly, BellSouth does not represent that the parties have reached final agreement of the non-
highlighted 1ssues BellSouth has simply included the most recent iteration of the 1ssues list and is
awaiting feedback from the CLECs on this version BellSouth anticipates that all parties can address the
1Issues and the final resolution of the wording at the March 28, 2005 status conference
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BellSouth 1s also concerned that the Joint Petitioners’ version of a “bifurcated”
proceeding would result in the “piecemeal” amendment of existing interconnection
agreements. BellSouth’s position is that where change of law has been invoked as to
existing interconnection agreements, only one amendment to address all outstanding
change of law issues should occur That is, when the existing interconnection
agreement 1s amended, the resulting agreement should be compliant with the law at the
time of amendment, not “partially” in compliance. Because of the possibility that the
Joint Petitioners’ motion, if granted, would result in delays In resolving these matters,
and result in “piecemeal” amendments to the existing contracts, BeliSouth objects to the
Joint Petitioners’ motion to bifurcate.

Notwithstanding BellSouth’s objection to the Joint Petitioner's Motion, BellSouth
agrees that this docket may be best resolvetd in a two-phase process, organized
between (1) those issues that can be resolved as a matter of law, either because the
issue is solely a question of law, or because there is no reasonable factual dispute, and
(2) those issues that may require some factual determination in order to resolve.

One of the best examples that can be used to illustrate this distinction is draft
Issue 9, which has three parts The first part raises the question of whether a state
corﬁmission can require that Section 271 network elements, or network elements that
might exist under some state law, If any, be included in a Section 252 interconnection
agreement BellSouth’s position Is that as a matter of law, a state commission cannot
Impose such a requirement. See e g. MCI Telecommunications Corp. v. BellSouth
Telecommunications, Inc., 298 F.3d 1269, 1274 (11" Cir 2002), also Coserv Limited

‘- Liability Corp. v. Southwestern Bell Telephone, 350 F.3d 482, 487 (5™ Cir 2003)



The need to get to the second and third part of Issue 9 turns on the resolution of
this threshold issue. For example, if a state commission can require the inclusion of
Section 271 elements Iin a Section 252 agreement, then there I1s the separate sub-issue
found in Issue 9 dealing with whether the state commission can establish rates for those
elements 2 This issue never needs to be reached If there is no jurisdiction to require the
Inclusion of these elements in the interconnection agreement in the first instance. Of
course, If the state commission can establish those rates, then there is yet a third sub-
Issue dealing with what those rates shoulld be. BellSouth’s point, In support of its view
of how the process should be bifurcated, is that there is no need to get to the second
and third sub-issue, if the Authority concludes that it has no jurnisdiction to require the
inclusion of Section 271 or separate state elements in the interconnection agreement at
the outset.

In addition to those situations where the resolution of the i1ssue turns solely on a
legal question, there are other issues where BellSouth believes that reasonable people
cannot disagree about the outcome of the issue, and that such issues can and should
be resolved without the need for a hearing. For instance, draft Issue 22 deals with the
appropriate ICA language, If any, to address packet switching. The TRO, at q 537
explicitly states CLECs are not impaired, on a national basis, without access to
unbundled packet switching. Thus, as a matter of law, there should be no language in
any interconnection agreement requiring the unbundling of packet switching. No

hearing is needed to resolve this issue.

2 |n this regard, BellSouth believes that only the FCC can set “just and reasonable rates” under Section
271 The Joint Petitioners, no doubt, disagree



As a practical matter, in terms of both the Authority’s and the parties’ resources,
if these types of issues are not resolved first, the Authority may find that it has wasted,
days, If not weeks, accepfing evidence that is simply unnecessary, such as evidence
about rates for elements that it cannot order included in an interconnection agreement.
Such a nonsensical result supports BellSouth’s request to bifurcate this docket to first
consider questions that do not require a hearing, followed by issues that require some
factual determination.

Consequently, BellSouth proposes a bifurcated proceeding, with the bifurcation
as follows. First, the parties would identify the issues that they believe don’t require a
hearing. Next, the parties would brief those issues If there were a disagreement about
whether the issue required a hearing, the briefs would address that dispute The
Authority would resolve the Issues that it concludes do not require a hearing, based on
the briefs of the parties. Then, the next stage of the docket would address the issues
that will require some factual determination to resolve. This method of bifurcation will
actually permit the Authornty or any other state commission to achieve and recognize
efficiency in the resolution of the disputes raised in this generic proceeding.

SCHEDULING

BellSouth proposes the parties identify the issues capable of resolution without
hearing by April 8, 2005. Briefs in support of those positions should be filed by Apnl 15,
reply briefs in opposition should be filed by Apnl 29, 2005, and any responsive brief
should be filed by May 6, 2005 All service should be accomplished electronléally
Once the final briefs are submitted, the Authority should then resolve the legal questions

within some reasonable period of time.



Following the resolution of the issues that do not require a hearing, the parties
should have 15 days to submit direct testimony on the remaining issues, 30 days to
submit rebuttal testimony, and 7 days to submit surrebuttal testimony. If this schedule is
followed, and If the Authority makes a determination on the issues that do no require a -
hearing by June 1, 2005, the matter should be ready for a hearing on any remaining
issues by the last week in July, 2005.

Importantly, this proposed schedule would not require direct testimony until at
least June 15 (assuming the Authority did not i1ssue its first order prior to June 1, 2005),
which means that pérﬂes will have had more than 90 days to negotiate language
addressing these issues In their own individual interconnection agreements
Consequently, those parties that reach agreement on issues would not be required to
participate in these proceedings. At the same time, if additional points of dispute arise
during the negotiations, this schedule will also allow time for such issues to be included
In this proceeding.

CONCLUSION

BellSouth respectfully requests the Authority (1) deny the Joint Petitioners’

motion to bifurcate this proceeding on the terms that the Joint Petitioners seek, (2)



bifurcate this docket in the manner described by BellSouth; (3) determine the final
issues list to be used in this proceeding; and (4) adopt the procedural schedule that
BellSouth has proposed

Respectfully submitted,

BELLSOUTH TELECOMMUNICATIONS, INC -

uy M. Hicks”™

Joelle J Phillips

333 Commerce Street, Suite 2101
Nashville, TN 37201-3300
615/214-6301

R Douglas Lackey

Andrew Shore

Meredith Mays

675 W. Peachtree St., NE, Suite 4300
Atlanta, GA 30375
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CERTIFICATE OF SERVICE

| hereby certify that on March 28, 2005, a copy of the foregomg document
was served on the following; via the method indicated:

Hand
Mail
Facsimile
Overnight
Electronic

Hand

Mail
Facsimile
Overnight
Electronic

Hand
Mail
Facsimile
Overnight
Electronic

Hand
Mail
Facsimile
Overnight
Electronic

Hand

Mail
Facsimile
Overnight
Electronic

Hand
Mail
Facsimile
Overnight
Electronic

Hand
Mail
Facsimile
Overnight
Electronic
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Henry Walker, Esquire

Boult, Cummings, et al.

1600 Division Street, #700
Nashville, TN 37219-8062
hwalker@boultcummings.com

James Murphy, Esquire

Boult, Cummings, et al.

1600 Division Street, #700
Nashville, TN 37219-8062
imurphy@boultcummings.com

Ed Phillips, Esq

United Telephone - Southeast
14111 Capritol Blvd.

Wake Forest, NC 27587
Edward.phillips@mail.sprint.com

H. LaDon Baltimore, Esquire
Farrar & Bates ,

211 Seventh Ave. N, # 320
Nashville, TN 37219-1823
don.baltimore@farrar-bates.com

John J. Heitmann

Kelley Drye & Warren
1900 19" St., NW, #500
Washington, DC 20036
jheitmann@kelleydrye.com

Charles B. Welch, Esquire
Farris, Mathews, et al.

618 Church St., #300
Nashville, TN 37219
cwelch@farrismathews.com

Dana Shaffer, Esquire
XO Communications, Inc.
105 Malloy Street, #100
Nashville, TN 37201
dshaffer@xo.com




